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पोलीप अधिकारियों ( सब राज्य क्षेत्र प्रशासनों को शेरकर ) द्वारा जारी किये गये प्रावेश और अधिसूचनाएं 
Orders med Notions issued by Central Authorities (other than the Administration of Unlon ) 

Territories ) 


Commission of India hereby publishes tho Judgement dated 
21- 8 - 1997 of the High Court of Gujarat at Ahmedabad it 
Election Potition No. 6 of 1996 . . 


IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 


ELECTION PETITION No. 6 of 1996 


For Approval and Signature : 


भारत निर्वाचन आयोग 

नई दिल्ली, 19 फरवरी, 1998 
प्रा . प्र . 18 - - भारत निर्वाचन आयोग एतवारा 1996 
को निर्वाचन अर्जी सं . 6 महमदाबाद स्थित गुजरात उच्च 
ज्यायालय के तारीख 21- 8- 1997 के निर्णय को लोक प्रति 
निधित्व अधिनियम , 1951 ( 1951 का 43 ) की धारा 
106 के अनुसरण में प्रकाशित करता है । 
[निर्णय अंग्रेजी अनुवाद में छपा है ] 
[सं . 82/ रा .स .- गुज ./ 6( 96 ) 98] 

मादेश मे , 

के . आर . प्रसाद , सचिव 
ELECTION COMMISSION OF INDJA 
New Delhi, the 19th February , 1998 


Hon ble Mr. Justice J. N . Bhatt : 


I. Whether Reporters of Local Papors may be 

allowed to see tho judgement ? 


Yes 


2. To be referred to the Reporter or not ? 


3 . Whethor their Lordships wish to see the 

fair copy of the judgescat 


O . N , 18. In pursuance of Section 106 of the Represen 
tation of the People Act, 1951 ( 43 of 1951), the Election 


4 . Whether this case involves a substantial 

quçstion of law as to the interpretation 
of the Constilution of India , 1950 of 
any Order made thereunder ? 


492 GI / 98- -- 1 
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9. Whether it is to be circulated to the Civil 

The nomination papers (three in all ) of only respondent No. 
to the Civil 

No 
Judge ? 

2 Dr. Alagh were found properly filled in upon scrutiny 

And , therefore , the returning officer accepted the same . Re 
KESHUBHAI MERUBHAIMAADAM 

pondent No. 2 was declared elected by respondent No. 1, 
Versus 

In the backdrop and factual matrix as aforesaid , tho peli 
THE RETURNING OFFICER , 

tioner by filing this election petition , hag challenged the 

election of respondeat No. 2 Dr. Alagh to the council of 
APPEARANCE : 

State and has sought a declaration that he should be doc 

lared as clected candidate for the waid byc election of coun 
Mr. Jayant Patel foi Petitioner. 

cil of States held in November 1996 . 
CORAM : MR. JUSTICE J. N . BHATT 

At the admission stage , the matter was heard at length 

and after hearing the learned advocate appearing for the 
Date of dtcision : 21- 08 -97 

petitionor and considering the catclogue of circupstances 

and upon examination of the relevant Constitutional and 
ORAL JUDGEMENT 

Statutory provisions, It was noticed that this potition in - 

competent and not maintainable at the instance of the peti 
he casc and in reality , tlic question of interpretation and tioner for the reasons which are claborately articulated and 
applicability of provisions of Articles 8044 ) and 84 of the 

tnumerated hereinafter . 
Constiution of India and provisions of Sections 30 , 33 , 36 , 

Tho impugned order of respondent No. 1 returning officer 
39 and 80 to 84 of the Representation of People Act, 1951 

Was passed exercising his powery under Section 36 ( 2 ) ( b ) 
( 43 of 1951) (“ R . P . Act ) has been placed in , focus in this of the R . P . Act, on 21- 11 - 1996 . Ag the nomination papers 
election petition under Section 80A , of the R . P . Act while 

submitted by the petitioner had not been proposed by any 
challenging the clection of the returned candidate , respondent elector of the Gujarat Legislative Assembly Constitucncy 
No. 2 Dr. Yoginderkumar Alagh (now Union Minister ) in As required under the provisions of the R , P . Act, both the 
the bye election to the Council of States held in November nomination papers of the petitioner came to be rejected ; 
1990 . The petitioner har alko questioned the order of the Whereas , three nomination papers of respondent No . 2 Dr. 
returning officer, respondent No . 1 , date 21- 11- 1996 , where Alagh were found legal and valid and therefore , they wero 
by , two nomination papers of the petitioner camo to be reject accepted . At the time of scrutiny of nomination papers for 
ed on the ground that nomination papers had not been the byo election to the council of Ştato the petitioner , his 
proposed by an elector of Gujarat Legislative Assembly election agent, Nitin Madaam , one proposer Jay Modanu 
Constituency as required under Section 32 (2 ) of the R . P . and authorised person one Sureshbhai Patel, wero piccnt. 
Act. The contention of the petitioner is that the expression In presence of the partits , upon scrutiny of nomination 
" the representative of each State " in the council of States papers, the impugned order came to be passed . It is an 
means representative of any local authority in that particular admitted act that the petitioner was not a candidate set up 
State. It is, therefore , the contention of the petitioner that a by any recognised political party and his both nomination 
porson who is qualified to be clected in the council of States papers were signed by the candidate and by one proposer 
must be a renrtscntative of any local authority in that State . Jay Madaam only both the nomination napers of the peti 
Respondent No. 2 Dr. Alagh was not the representative of tioner were not having 10 proposer : as per the statutory 
the local authority ; whereas. The netitoner was an elected requirement. 
member of the local authority . Therefore, a grievance is 

With a viow to appreciating the challenge to the election 
raised that rejection of nomination papers of the petitioner 

of the returned candidate respondent No. 1 and the prayer 
and arceptance of tho nommation papers of respondent No . 2 

for declaration that the petitioner is duly elected candidate 
Dr Alagh by respondient No , I is illegal and unconstitutional . 

for the byo election to the council of States held in Novem 

bor 1996 , in light of the aforesaid facts , relevant and mate 
A rosumc of relevant and material factul aspects may be 

rial constitutional and statutory provisiong are required to 
articulated at the outset. The petitioner was voter in 26 , 

be examined and appreciared , and also the whole schema 
Jamnagar (Rural) (Scheduled Caste ) Logistlative Assetnbly 

of Elcction , Mechanism . 
Constituency and his name stood at serial No. 76 in the 
Yoters list of Novagam (Ghed ) which is forming part of 

Chapter II of the Constitution of India provides for cons 
26 Jamnagar Legislative Assembly Constituency and the titution and business of Parliament Article 79 in the mid 
petitionc . was elected to a member councillor in the said chapter provides that there shall be a Parliament for the 
municipal borough which is a local authority duly constitutel 

Union consisting of President and two Houses to be known 
under the provisions of the Gujarat Municipalities Act, 1963 . 

respectively as Council of States and House of People , popr 
It was therefore , the case of the petitioner that he was a 

larly, known as Upper House and Lower House of Rajya 
representative of the local authority in Gujarat State ard 

Sabha and Lok Sabha , Article 80 provides for constitution 
qumlifica to contest the hye elertion to the council of States 

of council of states. Clause ( 4 ) of Article 80 is relevant 
held in November 1996 ; whctens, respondent No. 2 Dr. Alagh 

and material for our purpose . It provides that representa 
was not duly mlected representative of any local authority 

tive of each State in the council of State shall be electod hy 
in the. Gujarat State and he was merely a voter in the Baroda 

clected members of Legislative Assembly of the State in AC 
instituency of Vadodara in the Gujarat State and, therefore , 

cordance with system of proportionate representation by 
he was not qualified under Article 80/ 4 ) of the Constitution 

means of single transferable vote . The expression ibe to 
of India . 

presentativ : of each State employed in clause (4 ) of Articlo 

80 is required to be interpreted . According to the content 
Notification for election of members in Council of State 

tion of the petitioner, the aforesaid expression means clec 
of Gujarat Legislative Assembly (bve election ) was published 

ted representative of any local authority in that particolor 
and respondent No . 1 was the returning offices at the said 

area of the State . It would , therefore , be appropriate to 
elec in to the Council of States as per the clection pro 

refer to the provisions of Article 80 which reod as under : 
zranime, The petitioner h24 submitter two nomination naners 

" 80. Composition of th Council of States ( 1 ) The 
from the sniel bye oleotion under Section 32 of the R . P . Act . 
One of the nomination papers of the petitioner was proposed 

Council of States shall consist of : 
Av one Tay Madanni, who we ? poter in the same legislative 

( a ) twelve members to be nominnted by the Presi 
somhly instituency in which th - petition was also 

dent in accordance with the provisions of clausc 
voter; wherear, the second nomination parer WHS proposed 

( 3 ) ; and 
hy one Nitin Maduan win was also a voter in the same 
aninstitucncy . 

( b ) not more than two hundred and thirty eight ro 

presentatives of the State and of the Union 
Resumitent My ! Saturning officer hy passing an oriler on 

territories ; 
? 1 -11. 1996 . pnon scrutiny of nomination papers for the hye 

( 2 ) The allocation of seats in the Council of States 
election to the Council of States , reiected the nomination 

to be filled by representatives of the States . And 
nanet of the petitioner to the mound that it was not ni 

of the union territories shall be in accordance with 
mert hy nou elprtar no Guisant prielntive Assembly rons 

the provizinis in that behall contained in the 
tituency as required under Section 1912 ) of the R . P . Act. 

Fourth Schedulc . 
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(3 ) The members to be dominated by the President 

under sub - olauso ( a ) of clause . ( 1 ) shall consist 
or persons having special knowledge or practical 
experience in respect of such matters as the 
following, Dargely : - - . 


Literature, science, art and social service. 
( 4) The representatives of cach Stato in the Council of 

Stutce sball be elected by the electod member of 
the Legislative Assembly of the State in accor 
dance with tho system of proportional represente 
tion by means of the single transferable vote . 


(5 ) The representatives of the Union territories in the 

1 Council of States shall be chosen in such ander 
in as Parliament may by law prescribo . 


Article 81 of the Constitution is not relevant for the pre 
vent purpose as it relates to composition of Houso of Peoplo ; 
whereas, we are concerned with bye- election to the Council 
of States held in November 1996 . The relevant Article is 
84 which prescribes qualifications for membership of Parlia 
ment. It rcads as under : 


" 84. Qualification for membership of Parliamont person 

shall not be qualified to be chosen to fill a scat in 
Parliament unless he : 


( a ) is a citizen of India and makes ond subscribes 

before some person authorised in that behalf 
by the Election Commission an oath or affirma 
tion according to the form set out for the pur 

pose in the Thrid Schedule; 
(b ) is , in the use of a sort in the Council of States 

not less than thirty yoan of ago and , in the 

case of a sent in the House of the People , but 
“ ! loss than twenty five years of ago ; and 


( c ) possesses such other qualifications as may be prey 

cribed in that behalf by or under any law mado 
by Parliament" (emphasis supplied ) . 


7, 1998 / 1, 16 , 1919 
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“ 33 . (1 ) On or before the date appointed under Clauss 

(a ) of Section 30 each . Candidate shall, either 
; in person or by his proposer , between the hours 

of eleven o clock in the forengon and three o clock 
in the aftonoon dollvor to the returniog oficer 
at the place and specified in this bebalf in the 
notice issued under Section 31 a nomination paper 
completed in the prescribed form and signed by 
the candidate and by an clector of the copstituency 

as proposer : 
Provided that a candidate not act up by a recognited 

political party , shall not be deemed to be duly 
nominated for election from a constituency on 
less the nomination paper i mubscribed by tcp 

proposers being clectors of the constituency : 
Provided further that no nomination paper shall be 

dollvered to the returning officer of a day which 

is a public holiday : 
Prov ded also that in the case of a local authorities 

constituency , graduates constituency or teachers 
constituency , tho reference to tan cloctor of the 
constituency ont proposer shall be construertas 

reference to ten per cent of the cloctors of the 
constituency or ten guzh electors wh chever 19 

1e39, as proposere. 
( 1A ) Notwithwarding anything contained in sub -80C 

tion 11 ) , for election to the Legislative Assembly 
of Sikkim (deemed to be Ir-gislative Assembly of 
that State duly constituted under the Constitu 
10m ) . the nomination paper to b . delivered to 
the returning officer shall be in guch form and 

mamer as mily be prescribed : 
Providel that the said nomination paper shall be suh 
· scribed hv the candidate an assenting to the ñori 

nation , and 
(A ) In the case of a scat referved for Sikkimese of 

Bhutia Lencha origin , also by at least twenty 
electors of the constituency as proposer , and 

twenty electors of the constituency as secondert ; 
( b ) in tho . Care of a seat reserved for Sanghar. also 

by atleast twenty electors of thc constituency 
A proposer and at least twenty elrctors of 

the constituency as seconders ; 
(c ) in the case of a scat reservert for Sikkimese of 

Nepali origin , by an elector of the constituency as 

proposer : 
Provided further that no nomination paper shall be 

delivered to the returning officer on a day which is 

a nublic holiday . 
( 2 ) In a constitu ?ncy where any feat is rerezved , a con 

didate shall not be deemed to be qualified to be 
chosen to f ]l that spat unles9 hic nomination paper 
contains a declaration by him specifving the 
particular caste or tribe of which he is member and 
the area in triation to which that caste or tribe 
1 & Scheduled Castror , at the case may be, a 

Scheduled tribe of the State . 
(3 ) Were the candidate is a merson who having trld 

only office referred to in Section 2 , bas been die 
migged and areriod of five years higg not elapsed 
since the dismissal, such person shall not be drem 
Ar ta he duly nominated as a candidate unleng bis 
nomination paper is ncronmanied by a certificate 
issued in the prescribed manger by the Plection 
Cormiceinn to the effect that he has not been dis 

misecil for rornipt on a disloyalty to the State. 
14 ) on the presentation of nomination naner, the return 

ing officer shall satisfy himse that the names on 
ploctoral roll numhoto of the candidate and his pro 
poser as part wred in the nomination Dare are th : 

same au those entered in the electoral rolls; 
Provided that no misnomer or inaccurate descript on 

or clerical, technico ) o - printing error in remar 
to the name of the candidate or hi. propower 
01 any . niher person , or in rerord to any 


It could very well be visualised from the aforesaid provi 
hions of Article 84 that one of the qualifications preseribed 
por membership of Parliament is that he should be pos 
eving such other qualifcations as may be laid down by 
the Parliament. The provisions of the R . P . Act which , 
relate to qualifications are , therefore , rolovant and 
material at this juncture . The underlying purport and 
design of Article 84 is obvious to prescribe qualification 
for a person who wants to be a competent candidate . at 
the election . Generally , a porson who is a voter would 
become entitled to stand as a candidate for election ; whefc 
RS under Article 84 , it is provided that whilo one bolng 

voter which is cssential qualification of a candidate , a 
foter who wishes to be a candidate must also satisfy some 
additional qualifications & s laid down by the Parliament. : ) 


It is in this context that relovant provisions of R . P . 
Act warrant to be examined . Part V of the R . P . Act 
provides for conduct of election . Chapter I in part V 

relates to nomination of candidate . Section 30 provides for 
. appointment of dates for nomination and consequential 

procesa . Section 31 provides public notice of election . 
The relevant provision is made in Section 32 . It provides 
for election who can be nominated as a candidate 
for important provisions relating to nominations of candidate 
for election AS provided in Section 32 . Any person may 
he nominated as candidate for clection to fill a neat If bo ig 
qiioffied to be chosen to All that seat under the provisions 
of the Consiitution and under the provisions of the R . P . Act . 


T Section 33 of the R . P . Act prescribes process of presenta 
tom of nomination naner and also provides requirement of 

PPT nominntion This provision is very important 99 
whillo rejecting nomination papery of the petitioner, the 
returning officer has exerciocd his powers under Section 36 

Heal with Section 33 . It would , therefore , he necmonary 
t hnuma core Inni in the said provisions of Section 33 . 
Section 33 reads as under : 
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place , mentioned in the electoral roll or the 

150 or as the cand may bc , 151 oo the samo 
nomination paper and to clerioal , technical or 

date." 
printing crror in regard to the clectofa ) roll num 
bers of any such person in the electoral roll 

Section 33 provides statutory requiremept for valid norni 
or tho nomination paper, shall affect the full pation ind proper procedure for prescotation of humidation 
operation of the electoral roll or the nomination paper and power lo scrutinye the nomination paper to the 
puper , shall affect the full operation of the electoral Teiuming other and right to reject and accept nomination 
roll or the nomination paper with respect to such paper by the retuming officer Sub - section ( 1 ) of Soction 
person or place in any case where the description 33 read with provisions of Article 87 of the Constitution 
in regard to the panic of the person or place is clearly go to show that noininuliol paper is 1cquired to be 
such 4g to bc coginionly understood , and the relutti olled in the prescribed torm and sigued by the candidate 
ing officer shall pcimit uny such misnomer or in and by an elector of the constituency 48 proposer and in 
2ccurate descripiion or clerical technical or printing case oť a candidate who is not set up by a recognised poli 
error to be corrected and where necessary , direct tical party shall not be dçemed to be duly nominated for 
that any uch misnomer , inaccurate description), election from a conscituency unless the nomination papor 
clericil, technical or printing error in the electo is subscribed by 10 proposers being electory of the consti 

ral nl. Or in the nomination paper shall he over tuency . Admittedly, the petitioner Wis not a candidate set 
looked . 

up by a recognised political party to the bye- election of 

council of States held ir. November 1996 from Qujarat State . 
( 5.) Where the coundidate is an clector of a different 

Therefore , the nomination paper of the petitioner was ro 
contituency , it copy of the electoral roll of that 

quired to be sponsored or subscribed by ten proposers who 
constitucncy or or the iclevant port thereof or a 

ITO electors of the said constituency . It is on admitted fact 
certified vopy of the relevant entries in such roll 

that nomination papers presented by the petitioners were 
shall , upless , it has been filed along with the nomi 

not subscribed by len proposers being elector of the ad 
nation paper, le produced before the returning 

constituency . Both the nomination papers were subscribed 
officer at the time of crutiny. 

only by one proposer ono Jay Madam who was elector or 

voter in the same constituency . Requirements of provisions 
(6 ) Nothing in this section shall prevent any candi 

of Section 33 ( 1 ) in relation to requirement of nomination 
date from nominated by more than one nomida 

paper being subscribed by ten proposers who are electory of 
.. tion paper : 

the constituency is inondatory , Non -compliance or proviso to 

sub -section ( 1 ) of Section 33, therefore , would entail rejea 
Provided that not more than four nomination papers 

tion of nomination paper in absence of the compliance thereof 
My shall be presented by or on behalf of any candidate 

the defect, therefore , was fundamental and of mandatory 
or accepled by the returning offvor for election 

provision . When he mandatory obligation is Cust under 
in the same constituency. 

the statute made by the Parliament pursuant to requirement 

of clause ( c ) of Article 84 , thhe defect or deficiency 
( 7 ) Notwithstanding anything contained in sub - section 

or 
non - compliance of the mandatory provisions hould invite 
(6 ) or in any other provision of this Act, 1 person 

rejection ap . nominction paper. The proviso incorporated 
shall not be nominated is a candidate for clec 

in sub- section ( 1) of Section 33 is mandatory and is provi 
tion 

ded by the Parliament in view of constituuonal power 
( a ) in tho cHD ut i gencral election to the House 

under Article 84 ( c ) of the Constitution . The nomination 
of the People (whether or not held simultancously 

paper in violation of complste compliance of the said proviso 
from all Parliancntary constituencies ) , from 

to sub - section ( 1 ) of Seccion 33 would render nomination 
more than two Parliamentary constituencics ; 

puper invalid and illegal. Therefore , the contention raised 

hy the learned advocate for the petitioner that nominalion 
(ts ) in the case of a general election to the Legislative papers of the peutioner were improperly and illegally rejcc 

Assembly oti Stato ( whether or not held simul ted by respondent No. 1 returning officer is, in the opinion 
taneously from all Assembly constituencies ) , of this court, without any sutstoncc and merít. 
from more than two Assembly curstituencies i 
that State , 

Section 36 prescribes scheme for scrutinising of nominution 
( c ) in the case of a biconial election to the Legisla 

paper and powers to the returning officer to accept or 
tive Council of 1 Stute having such counci 

reject the nomipation paper, No doubt, the returning 

officer should not reject any nomination paper on the ground 
from more than tw ) council constitucncies in 
the State : 

of any defect which is not of substantial character, as pro 

vided in sub- section (4 ) ot Section 36 . But non - compliance 
(d ) in the case wf biennill cleclion to the council of provisions of proviso attached to sub - section ( 1 ) or Sex 
of Stales for illing two or more seats allotted 

tion 33 obviously vould not fall within the ambit of provi 
to a State , for illling more than two such sents : 

slons of Section 36 14 ) . On the contrary , sub -section ( 2 ) 

of Section 36 gives ample power to the returning officer to 
(e ) in the dise of bve clections to the House of hold summary inquiry when he finds it necessary , after 

the People from two or more Parliamentary consti examination of the nonjinusion paper and ( bjections which 
tuencies which QC held simultaneously , from may be raised to any nomination or on his own motion 
nore than two such Parliamentary constituencies : and reject the nomination paper on any one of the grounds 

enumerated in clauses ( a ), (b ) and ( c ) of sub - rection ( 2 ) 
( f) in the case of bye -elections to the Legimultive 

of Soction 36 . 
Assembly of State from two or more assembly 
constituences which are held simultancously , 
from more than two such Assembly constituen 

Respondont No. 1 returnin ? vllicer has rejected both the 
nomination papers of the petitioner invoking aids of provi 

sions of clause (b ) . It could, therefore, very well be soon 
( ) in the case of bye -elections to the Council from the aforesaid provisions of clause ( b ) of sub - section 

of States for Gilling two or more scats alloited ( 2 ) of Section 36 that the returning officer is empowered 
to 1 Stato which are helt simultaneously , for to reject nomina ion poper if there has been failựre to comply 
filling more than two ruch seats ; 

with any of the provisions of Section 33 or Section 34 of 

the RP. Act. As noticed carlier , provisions of Section 33 
(h ) in thic case ci bye-election in the Legislative 

( 1 ) proviso (i ) makes it obligatory that a candidate would 
Council of State having such council from not be deemed to be duly nominated for clcption form a 
two or more council constituencies which are constituency unless thr nomination paper is subscribed by 
held simultaneously . from moro than two fuch ten proposers being clectors of the constituency . There is 
council constituencies . 

defect deficiency and nor -compliance of the first provigo to 

sub -section ( 1 ) of Section 33 which is not disputed as such . 
Explanation - - for the purpos of this sub -section , Ir view of th : aforesaial Parts and circumstancer , rejoction 

two or more hye - election shall be deemed to of two nomination papers of the petitioner ind acceptance 
be held simultaneously where the notification of nominntion paner of respondent No. 2 Dr. Alach in 
calling such bye- elections are issued by the licht of the mourned order recorded by respondent No . 1 
Election Cunnision under Sections 147 , 149 , on 21 - 11 - 1996 was justified . 
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Provisions are incorporated in Chapter II in re (" the kules" ) , for the simple reason that though 
lation to disputes regarding elections, Section 80 the puthioner was qualified to be a candidate to the 
provides that no election shall be called in question bye election to the council of States held in 
except by election petition filed in accordance with Novcinbtr, 1996 , he cannot be said to be validly 
provisions of Chapier II of the R . P . Act. Section or duly nominated candidate in view of the pro 
80A provides that jurisdiction for trial of election visions of the first proviso to Section 33 ( 1 ) of the 
petitions shall be with the High Court and such ju R . P . Act. It may be recalled that a candidate not 
risdiction shall be exercised ordinarily by a Single set up by a recognised political party would tot 
Judge of the High Court. The provision by itself be deemed to be duly nominated for election from 
shows that election petition itself be tried by the a constituency unless the nomination paper is sub 
competent court and the court would be High court scribed by ten proposers being electors of that 
and thus High court while trying the election peti constituency . In the present case , it is an adinitted 
tion retains its status and its functioning is regu fact that nomination papers of the petitioner were 
lated by provisions of the R , P . Act qua the trial only sponsored by one proposer and they were not 
of election petition . Apart fron inherent powers supported by ten proposers as required under pro 
of the court, this court even while working as elec viso to Sub - Scction ( 1 ) of Section 33. It is in this 
tion forum ; under Article 215 of the Constitution context that there was no voli nomination for 
of India is court of Record and is repository of all clection and election petition cannot be maintained 
tho powers which are of multi dimensions and as by the petitioner in view of provisions of Section 81 
such every power is inherent in the High court, of tho R . P . Act. Section 31 provides for require 

ments and conditions for presentation of valid 
Section 81 provides presentation of petitions. 

clection petition . Non -compliance of mandatory 
Section 82 make provision as to who shall be party 

provisions empowers the High court to dismiss the 
to the petition . What shall be contents of petition 

election petition in - limine not only under Section 
are prescribed in Section 83. What relies can be 

86 of the R . P . Act but also under general powers 
claimed by the petitioner in clection petition has 

of the court. Section 86 provides that High Court 
been provided in Section 84 . Various procedures 

shall dismiss the election petition which does not 
of trial of election petition have been prescribed 

comply with provisions of Section 81 or 82 or 117 
in Chapter III of Part VI of the R .P ct. Section 

Non - compliance of provisions of Section 81 is 
86 empowers the High Court to dismiss the election 

sufficient to dismiss the election petition . There 
petition which does not comply with provisions of 

fore , it cannot be contended that election petition 
Section 81 or 82 or 117 of the R . P . Act. An 

cannot be rejected in limine without hearing other 
order of the High Court disnussing the election 

side in view of provisions of Rules 285 of 
petition under this section shall be deeined to be 

the Gujarat High Court Rules . Interpretation 
an order made rinder clause (a ) of Section 98 . 

which is sought to be made placing reliance 
The grievance of the writ petitioner that his 

on Rule 285 cannot be accepted . Therefore, 
nomination papers were inproperly rejected is ! 

the contention that election petition can be 
totally mcriticss . Interpretation of the expression 

dismissed after observing the procedure prescribed 
" representative of State sought to he made by the 

under Rulo 285 is, totally , meritless, 
petitioner in the petition and ciuivassed before this 
court by the learned advocate for the petitioner is 

Merely because a candidate is qualified under 
also , totally , meritless and unsustainable . Inter 

Article 80 of the Constitution , it does not mean 
pretation sought to be made in this behalf is run 

that he is exempt from compliance of requirements 
ning, diametrically opposite to the explicit unambi 

of law which may be made by the Parliament under 
guous, constitional provisions and statutory man 

Article 84 (c ) if a person does not comply with 
datory provisions. 

requirements of such legal provisions even in exer 

cise of powers under Article 84 (c). He cannot be 
The contention that defect iu the nomination properly claimed to be duly noininated . He, there 
paper being not sponsored by ten proposers being fore, would not be a candidate for election . In the 
electors of the same constituency is not mandat ory circumstances , the election petition , if found not 
and is not a defect of substantial character requi complying with the provisions made by the Parliar 
ring straightway rejection thereof being also un ment pursuant to the powers under Article 84 ( c ) 
sustainable and therefore being meritless. The view of the Constitution can be siinmarily dismissed . 
which this court has taken in also very much re In other words, it can be dismissed in -limine with 
inforced by the decision of the Honourable apex out notice and admission . This view is also very 
court in Harjit Singh vs. S . Umrao Singh , AIR much reinforced by the constitution bench of five 
1980 S .C . 701, This petition is required to be dis Judges of the Honourable Supreme Court in 
missed at the threshold in view of the fact that the Charan Lal vs. F . A . Ahmad , AIR 1975 S . C . 1988 . 
petitioner is not competent to maintain it . . . . . . The Honourable apex court was required to inter 
It cannot be contended that petition cannot be dis pret similar provisions incorporated under the Pre 
missed at the outset without observing provisions sidential and Vice- Presidential Elections Act, 1952. 
of rule 785 of the Gujarat High court Rules 1993 It was, clearly , held that a person qualified under 
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the provisions of the Constitution but not comply visions of Sections 36 (4 ) and 33 (5 ) of the R . P . 
ing with requirements of the Act cannot be said Act , that even production of incomplete copy of 
to be a candidate . The principles laid down and electoral roll is defect of substantial Character . 
the ratio propounded in Charan Lal s case are In view of the aforesaid facts and circumstances 
able Apex court while following the ratio laid and the catelogue of events enumerated herein 
subsequent decision in the case of Charan Lal vs. before, in the background of relevant constitutional 
Giani Zail Singh , AIR 1984 S . C . 309 . . . . The and statutory provisions as also the provisions of 
constitution Bench of five Judges of the Honour relevant rules, this court is satisfied that the present 
able Apex court while following the ratios laid election petition filed by the petitioner against elec 
down in earlier Charan Lal s case , has also hell tion of returned candidate , respondent No . 2 
that the petitioner had no locus standi to file the Dr. Alagh ( now Union Minister ) and seeking de 
election petition as he could not be said to be a claration that the petitioner should be declared 
candidate for non -compliance of mandatory pro elected in place of the returned candidate, is totally 
visions of the Presidential and Vice Presidential meritless and is required to be rojected in limine at 
Elections Act. 

the threshold . Accordingly ,this petition is rejected 

at the admission stage . 
Mr. Ranjit Singh vs. Pritam Singh , AIR 1966 
S .C . 1626 , the constitution Bench of five Judges 

( No . 82SC -GJ 6 |(96 ) 98 ] 
of tho Honourable apex court has also held , inter 

By Order, 
preting the scheme of Election Rules and the pro 

k . R , PRASAD , Socy . 
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